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SUPREME COURT OF APPEALS OP VIRGINIA. 
EICHMOND. 

Pettyjohn v. National Exchange Bank of Lynchburg.* 

January 15, 1903. 

1. Instructions — Construction of written instruments — Legal effect. In an action 

on notes, an instruction which submits to the jury the legal efiect of the notes 
is bad, as it is for the court and not for the jury to determine the legal effect 
of written instruments. 

2. Instructions — Abstract propositions — Case at bar. It is error to give an in- 

struction which, though correct in the abstract, is under the pleadings inap- 
plicable. In the case at bar the action being founded on notes and their 
indorsement, and not on the implied liability arising from the fact that 
a firm of which defendant was a member had received the proceeds, the 
following instruction was held inapplicable and misleading : The court in- 
structs the iury that when a partner of a trading partnership borrows money 
professedly for the firm, and executes therefor a negotiable instrument in the 
partnership name, it binds all the partners, whether the borrowing were really 
for the firm or not, or whether he diverts or misapplies the funds or not, pro- 
vided the lender is not a party to the intended fraud ; and the burden is not 
on the lender to prove value, or lack of knowledge of the fraud. 

3. Pleading — Allegation — Proof — Suit on express contract — Proof of implied con- 

tract. In an action against a firm on the express promise evidenced by their 
notes and the endorsement thereof, there can be no recovery upon the implied 
promise arising from the use of the proceeds of the notes by the firm. The 
allegation and proof must correspond. 

4. Negotiable Paper — Note of firm — Partner as payee — Forged indorsement — 

Discount for firm — Estoppel. If a negotiable note be made by a firm payable 
to one of its members, and the payee's name be indorsed on the note without 
his knowledge or consent, by another member of the firm, and the note be 
discounted for the firm and the money placed to its credit, the payee-member 
of the firm is not bound on the note either as joint maker or as indorser, nor 
is he estopped to deny his liability. The form of the note is itself notice of a 
restriction on the powers of the other members of the firm to negotiate the 
note without the indorsement or consent of the payee-member. This is espe- 
cially so where the party discounting the note knows that the payee in his 
individual capacity has theretofore been simply an accommodation indorser 
for the firm. 

5. Partnership — Signing firm name — Signing name of co-partner. While each 

member of a trading partnership may, as a general rule, bind his associates by 
signing the firm name, he has no authority, by virtue of the partnership rela- 
tion alone, to bind a copartner by signing his individual name to partnership 
paper. 

* Reported by M. P. Burks, State Reporter. 
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6. Estoppel — Silence. Silence, to work an estoppel, must amount to bad faith, 
and this cannot be predicated of a transaction of which a party has neither 
knowledge nor means of knowledge. 

Error to a judgment of the Circuit Court of the city of Lynch- 
burg, rendered April 18, 1901, in a proceeding by motion for a 
judgment, wherein the defendant in error was the plaintiff, and 
the plaintiff in error was the defendant. Reversed. 

The opinion states the case. 

Harrison & Long, for the plaintiff in error. 

Cashie & Coleman, for the defendant in error. 

Whittle, J., delivered the opinion of the court. 

This is a motion by the National Exchange Bank of Lynchburg, 
against W. J. Graham, J. W. Holloran, and Walker Pettyjohn, late 
partners as Graham & Holloran, and the said Pettyjohn individ- 
ually, to recover judgment on certain negotiable notes, signed 
Graham & Holloran, payable to the order of Walker Pettyjohn, and 
purporting to be indorsed by him. 

The notes were delivered by Holloran to the bank for discount, 
and the proceeds were placed to the credit of Graham & Holloran. 
W. J. Graham and J. W. Holloran made no defence, and judgment 
by default was rendered against them. 

Pettyjohn filed a plea of nil debet, accompanied by an affidavit 
denying that he had signed or indorsed the notes, or that he had 
authorized any other person to sign or indorse them for him; or 
that there was any copartnership between him and any person who 
signed or indorsed, or authorized the signing or indorsing of the 
notes. 

There was a verdict for the bank, which Pettyjohn moved the 
court to set aside as contrary to the law and evidence, but the 
motion was overruled, and judgment rendered for the plaintiff, 
and the case is here upon the writ of error to that judgment. 

There was evidence tending to prove: That prior to February 
19, 1898, W. J. Graham and J. W. Holloran had conducted the 
business of building contractors under the firm name of Graham 
& Holloran; that on that date Pettyjohn entered into a written 
contract with them for the manufacture and sale of brick under 
the same firm name. The new firm was without capital, and it was 
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understood that Pettyjohn would aid it, as he had frequently aided 
the old firm, by indorsing notes which the firm would make payable 
to his order. That on May 1, 1899, Graham & Holloran opened an 
account with the bank, and thereafter notes of the partnership 
payable to Pettyjohn were indorsed by him, and discounted by the 
bank. Holloran, as managing partner, negotiated these trans- 
actions. On July 30, 1900, the partnership was terminated by a 
sale of Pettyjohn's interest to his associates. The notes which are 
the subject of this controversy were made after the dissolution of 
the partnership, and without the knowledge or consent of Petty- 
john; and, without his knowledge or consent, his name was in- 
dorsed upon the notes, and they were taken to the bank and dis- 
counted, and the avails passed to the credit of Graham & Holloran. 
At the time the bank discounted the notes, it had no notice of the 
dissolution of the firm. At the trial, Pettyjohn ofEered the follow- 
ing instructions, which the court refused to give : 

I. 

"The court instructs the jury that if they believe from the evidence that the 
defendant, Pettyjohn, was a member of the firm of Graham & Holloran, but that 
by the terms of the notes in suit, and the course of dealing between said firm and 
the plaintiff, the execution of said notes was not complete as to said Pettyjohn 
until they were indorsed by him, the said Pettyjohn cannot be held liable in this 
suit unless he indorsed said notes, and, if the jury believe from the evidence that 
said Pettyjohn did not indorse them, they must find in his favor." 

II. 
"The court instructs the jury that if the plaintiff is entitled to recover in this 
action, such recovery must be by virtue of the notes sued on, and not by virtue of 
any contract that might be implied from the application of the proceeds of the 
said notes." 

The bank offered four instructions, which were given by the 
court. The correctness of instructions II and III is conceded; 
the others are as follows : 

I. 

"The court instructs the jury that when a partner of a trading partnership 
borrows money professedly for the firm, and executes therefor a negotiable instru- 
ment in the partnership name, it binds all the partners, whether the borrowing 
were really for.the firm or not, or whether he diverts or misapplies the funds or 
not, provided the lender is not a party to the intended fraud ; and the burden is 
not on the lender to prove value, or lack of knowledge of the fraud." 

IV. 
"The court instructs the jury that if they believe from the evidence that the 
notes in suit were discounted by the plaintiff bank for Graham & Holloran ; that 
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the defendant, Walker Pettyjohn, was then a member of that firm ; that said firm 
got from the bank the net proceeds of said notes ; that the said notes, at the time 
they were so discounted and delivered to the bank, were indorsed in the name of 
said W. Pettyjohn, then the said Pettyjohn is liable, notwithstanding the indorse- 
ment of his name as aforesaid may be a forgery." 

The refusal of the court to give the instructions asked for by 
Pettyjohn, and giving instructions I and IV at the instance of the 
bank, is assigned as error. 

The vice in defendant's instruction No. I is, that it submits to 
the jury the question of the legal effect of the notes sued on, and 
no rule is better established than that it is the province of the court, 
and not of the jury, to construe and determine the legal effect of 
written instruments. There was no error, therefore, in refusing 
that instruction. New River Mineral Co. v. Painter, 42 S. E. 300. 

Plaintiff's instruction No. I, while a correct exposition of the 
principle enunciated, was, under the pleadings, irrelevant and cal- 
culated to mislead the minds of the jury from the issue they were 
sworn to try, and the rule, in such case, is, that it is error to give 
an instruction, which, though not erroneous, is inapplicable and 
misleading. McCoy v. N. & C. R. Co., 99 Va. 132. 

It will be observed, that this motion is founded upon the con- 
tract evidenced by the notes and their indorsement, and is not an 
action upon the implied liability arising from the fact that the 
money received from the bank was placed to the credit of Graham 
& Holloran, and applied to the use of that firm. 

The bank having sued on the express promise evidenced by the 
notes and their indorsement, cannot recover upon the implied 
promise arising from the use of the proceeds of the notes by the 
firm. Manufacturers' Bank v. Goze (Mass.), 8 Am. Dec, pp. 84-5. 

The object of defendant's instruction No. II was to illustrate 
that distinction. It correctly expounds the law, and ought to have 
been given. The principle invoked is not technical but substantial, 
and involves the familiar rule of pleadings and evidence that the 
allegations and proofs must correspond, and that a plaintiff must 
recover, if at all, upon the case made by the pleadings. Richmond 
Rwy. & Elec. Co. v. West, 4 Sup. Ct. E. 112, and authorities cited. 
Malcomson v. Clayton, 15 English E. 74. 

Instruction No. IV told the jury that if they believed from the 
evidence that the notes sued on were discounted by the bank for 
Graham & Holloran, that Pettyjohn was a member of the firm, 
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that the firm got the net proceeds of the notes, and that the notes, 
at the time they were discounted and delivered to the bank, were 
indorsed with the name of Pettyjohn, he is liable notwithstanding 
the indorsement of his name was a forgery. 

The notes were drawn by the firm, and made payable to a member 
of the firm or order. They were the same in legal effect, therefore, 
as a note made by a person payable to himself or order, and such 
an instrument is invalid and inoperative until indorsed by the 
maker. When so indorsed, it becomes payable to bearer, or to the 
indorsee or order, according to the terms of the indorsement. 
Such a note can take effect only when indorsed and delivered by 
the maker. 1 Daniel on E"eg. Inst., sec. 130; Smalley v. Wright 
(Me.), 69 Am. Dec. 112; Dubois v. Mason (Mass.), 34 Am. Kep. 
335; Pickering v. Carding (Ind.), 47 Am. Eep. 145; Hall v. Bur- 
ton (111.), 81 Am. Dec. 310; Scull v. Edwards (Ark.), 56 Am. Dec. 
294; Norfolk Nat. Bank v. Griffin (K C), 22 Am. St. Eep. 868. 

"A note signed by a firm, payable to a member of the firm, is 
not a good legal contract, for the obvious reason that the payee 
cannot sue himself (at law) ; but such a note becomes a good legal 
contract when indorsed. It is like a note payable to one's own 
order, which though till indorsement is not a good legal contract, 
becomes such by the indorsement." Pitcher v. Barrows (Mass.), 
28 Am. Dec. 306; Cutting v. Daigneaw (Mass.), 23 K E. K. 389; 
1 Dan. on Neg. Inst., sec. 354. 

The notes in question on their face informed the bank that 
Pettyjohn was a party to them in his individual capacity, and that 
his indorsement was essential to infuse vitality into the notes and 
to impose individual liability upon him; and that information was 
accentuated by the previous dealings of the parties in respect to the 
same character of paper. 

"The fact that a note was presented for discount by the maker 
has been held notice to the discounter that an indorsement thereon 
was for accommodation." 1 Daniel on Neg. Inst., sec. 795 a. 

The testimony of the cashier shows that he was familiar with 
that principle, and regarded Pettyjohn as an accommodation in- 
dorser for Graham & Holloran. That it was his invariable custom 
to require his indorsement to the notes of the firm, and that he 
would not wittingly have discounted the paper without such in- 
dorsement. It further appears that it was the habit of the bank to 
protest the notes at maturity, unless protest was waived by Petty- 
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John, or unless a check was deposited by the makers as a guarantee 
that he would indorse renewals. 

So that, it is apparent that the bank understood Pettyjohn's 
relations to these notes and dealt with him "at arms length" as it 
would have dealt with any other indorser for the accommodation 
of the firm. 

While each member of a trading partnership has, as a general 
rule, implied authority to bind his associates by signing the firm 
name, he has no authority, by virtue of the partnership relation 
alone, to bind a copartner by signing his individual name to part- 
nership paper. This doctrine is illustrated by the following quota- 
tion from a decision of the Supreme Court of Georgia in a case 
identical in principle with the one under consideration : 

"But the payee did not indorse, and the person who did indorse, 
though a partner of the payee, did not indorse in the partnership 
name or in his own name, but in the name of the paj^ee (the payee 
being his partner) ; and this he did without any authority further 
than the general implied authority of the partnership relation. 
The partnership had an established partnership name which was 
quite different from the name of the individual partner to whom 
the note was payable. The agency of a partner to sign for the 
partnership is generally restricted to signing in the established 
partnership name, when the partnership has such a name. Let it 
be conceded that the note was partnership property, and that the 
partner who transferred it had a right to transfer it, we think that 
without some special authority from the payee, he could not indorse 
it in the name of the latter, and put it afloat with all the incidents 
of negotiable paper transferred before due ; and if he could not do 
this, the words 'or bearer,' had they been genuine, would or might 
have varied the rights of the holder, and made these rights more 
comprehensive; and whatever might or would have had that effect 
cannot be treated as immaterial. There is a public policy to be 
subserved in guarding the purity and integrity of negotiable paper, 
and neither surreptitious interpolations in the body of the instru- 
ment, nor the indorsement by one man with the name of another 
ought to be countenanced as a strictly commercial transaction in a 
doubtful case." McCauley v. Gordon, 37 Am. Eep. 68. 

The statute law of the State, which is merely declaratory of the 
pre-existing doctrine of the law merchant, defines the liability of a 
person upon an instrument to which his signature has been forged. 
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"Where a signature is forged, or made without the authority 
of the person whose signature it purports to be, it is wholly 
inoperative, and no right to retain the instrument, or give a dis- 
charge therefor, or to enforce payment thereof against any party 
thereto, can be acquired through or under such signature unless the 
party against whom it is sought to enforce such right is precluded 
from setting up the forgery, or want of authority." Neg. Inst. 
Law., Art. I., sec. 23. 

If, therefore, Pettyjohn is to be held liable on these notes it must 
be on the ground that he has precluded himself from setting up the 
forgery, or want of authority. 

As a general rule, the doctrine of estoppel is not applicable except 
in cases where the person against whom it is invoked has by his 
representations or conduct, misled another to his injury, so that 
it would be a fraud to allow the true state of facts to be proved. 
Taylor v. Cussan, 90 Va. 40. Conceding that Pettyjohn's failure 
to inform the bank of his withdrawal from the firm of Graham & 
Holloran, left his responsibility as partner unimpaired, it did not 
increase his responsibility. 

A representation or concealment to operate an estoppel must be 
made with knowledge of the facts by the party to be estopped, unless 
his ignorance is the result of negligence. 

For an estoppel to arise from silence, the person upon whom the 
duty to speak rests must have an opportunity to speak, and knowl- 
edge of the circumstances requiring him to speak. In other words, 
his silence must amount to bad faith; and that, of course, cannot 
be predicated of silence in regard to a transaction of which one has 
no knowledge, or means of knowledge. 

Pettyjohn being ignorant of the existence of the notes and 
forged indorsement, of course did no act which induced the bank to 
believe his signature genuine. It cannot be said, therefore, that 
he has misled the bank, or has been guilty of the omission of any 
duty in respect to it, that ought to estop him from setting up the 
forgery under the statute. 

In discussing the defences against which a bona fide holder of 
negotiable paper is not protected, Mr. Daniel says : "So where the 
party has never in fact signed the instrument as it then stands, as, 
for instance, where it was forged in its inception, and is not genuine, 
or was subsequently materially altered. In such cases the bona fide 
holder cannot enforce it, for the defendant has only to say : 'This 
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is not my contract/ non hcec in fosdera veni.' So if executed by one 
acting as agent of the principal, but exceeding his authority, the 
bona fide holder cannot recover unless the principal were in fault 
in inducing him to believe that the agent had authority." 1 Daniel 
on N"eg. Inst., sec. 809. 

The case does not fall within the principle of what seems to be 
the established doctrine, that the makers of a negotiable instru- 
ment, who negotiate it with the forged name of the payee indorsed 
upon the note, will be held to warrant the genuineness of the 
signature. (Such instrument has not the inherent infirmity of a 
note made by a person payable to himself or order, or of a firm pay- 
able to one of its members or order, which requires the indorsement 
of the payee to give it vitality, but is a complete instrument.) 

Having issued such an instrument as genuine in all respects, it 
would be unjust and fraudulent upon others to permit the makers 
to deny it ; and proof of their having so issued it would be sufficient 
to enable the holder to recover against them. 2 Daniel on N"eg. 
Inst., sec. 1354. 

But the liability- of a firm on a note which is forged in its in- 
ception presents an essentially different question, as does the lia- 
bility of a payee whose name is forged. 

When the instrument is incomplete, and requires the indorse- 
ment of the payee to consummate it, and constitute it a good legal 
contract, and the payee's signature is forged, it is an infirmity 
which inheres in the factum of the instrument, and by the terms 
of the statute renders it inoperative; and this is true, under the 
authorities, even in the hands of a bona fide holder for value. 

And the circumstance that the payee, whose name is forged, is 
a partner in a firm, another member of which forges his signature 
and puts the paper afloat, does not cure the defect. Admittedly 
his associate has no authority, arising out of the partnership re- 
lation alone, to bind him individually. So that the essential 
elements from which individual liability can arise, prior authority 
to indorse or subsequent ratification of the indorsement, are both 
lacking. 

It would be indeed a curious result, if one whose signature has 
been forged to the indorsement of a note payable to himself or 
order, of the existence of which he had no knowledge, could be made 
binding upon him by being negotiated by the forger, likewise with- 
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out his knowledge, albeit they may happen to be members of the 
same firm. 

The rule adverted to, that a partner, by virtue of the partnership 
relation, has no authority to bind a copartner by signing his in- 
dividual name, would be of little value, if by taking one other 
unauthorized and wrongful step — namely, negotiating the paper — 
he could estop his partner from setting up the forgery. Indeed, 
until the paper is negotiated the forgery is harmless ; and to deny 
the party who has been victimized the right to make defence after 
it has become harmful would practically annul the rule. 

Counsel for the bank insist that upon the whole testimony the 
jury would have been justified in believing that Pettyjohn indorsed 
the notes. However that may be, the instruction complained of 
withdrew that question from their consideration. 

Authority has been adduced to sustain the contention that Petty- 
john is liable upon an implied assumpsit to refund to the bank the 
proceeds of the notes of which his firm received the benefit. But, 
as has been remarked, if such liability exists, as to which no opinion 
is expressed, it cannot be enforced in this form of action. Malcom- 
son v. Clayton, 15 Eng. E. 74. 

If follows from these views, that the trial court erred in giving 
plaintiff's instruction No. IV. 

The remaining assignment of error is to the refusal of the court 
to set aside the verdict of the jury as contrary to the evidence. 

As a new trial will have to be granted on other grounds, it is 
itrmecessary to consider that assignment. 

The judgment of the Circuit Court must be reversed and an- 
nulled, and the case remanded for a new trial to be had, not in 
conflict with the views herein expressed. Reversed. 

NOTE. — We find some difficulty in determining the precise point upon which 
the decision in this case turned. The opinion discloses that the crucial question 
was rather one of pleading than of substance, but, unfortunately, it does not 
make clear, for those who have not access to the record, the precise point made. 

It may be gathered from the opinion that the proceeding was by informal mo 
tion — on promissory notes made by a firm, payable to one of the partners, whose 
endorsement was alleged to have been forged by another member of the firm, by 
whom the notes were discounted to the plaintiff, a holder in due course, It is in- 
timated in the opinion that while the appellant whose endorsement was thus forged , 
may be liable on an implied contract, it is yet held that as the "motion is founded 
upon the contract evidenced by the notes and their endorsement, and is not an 
action upon the implied liability arising from the fact that the money was 
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received from the bank and placed to the credit of" the firm, he cannot be held 
liable in this proceeding. This, of course, makes important the character of the 
plaintiff's pleading. But what the character of this pleading was, the opinion 
does not disclose — save that it was a motion. Enough appears, however, to 
indicate that stricter rules of pleading were applied than are generally enforced 
in connection with the informal proceeding of notice and motion. By a long 
line of judicial decision in this State, it is the established rule to construe what 
little pleading there is in motion proceedings with great liberality. 

It is clear enough that if the endorsement was forged, no liability arose out 
of such forgery against the alleged endorser as such — and that if he were sued in 
debt or assumpsit, merely as endorser, no recovery could be had against him 
under the pleadings. 

But difficulty is encountered in understanding how the notice could have 
failed to include the appellant as a maker as well as an endorser. If he was a 
member of the firm, as seems conceded, he was of course bound on his contract 
as maker, even though his endorsement were forged. But if in fact the plaintiff 
proceeded against him as endorser only, we quite agree with the court in its 
conclusion. 

It would seem that if the appellant had been properly impleaded as a joint 
maker of the partnership notes, judgment must have gone against him. The 
notes were confessedly made by a member of the firm, for partnership purposes, 
the proceeds went to its credit, and the bank was a holder in due course. 

Every member of a trading firm has implied authority to circulate negotiable 
paper in the partnership name, to any person dealing bona fide. So every mem- 
ber of a firm is bound for the wrongs of his copartner, done in the transaction of 
the firm's business. If instead of forging his partner's endorsement, the wrong 
doer in this case had forged the endorsement of a stranger, the liability of the firm, 
as makers, including, of course, the appellant, would seem clear. Surely the 
result cannnot be otherwise where the name forged happens to be that of a 
member of the firm. On the contrary the case seems stronger. One who makes 
negotiable paper payable to a real or fictitious payee, and himself negotiates the 
instrument with the name of such payee endorsed thereon, will not be heard to 
deny the genuineness of the endorsement. This is elementary, and no authority 
is needed to support it. See 2 Daniel, Neg. Instr. 1354, 1356. So it must 
follow that when an instrument, with a forged endorsement, is negotiated by 
a firm, every member of the firm, including therefore the appellant in this 
case, warrants the genuineness of the endorsement, and should not be allowed 
to question it, when sued as makers, after the instrument has passed into 
the hands of a holder in due course. This is evidently what the statute 
( quoted in the opinion) means by the declaration that a forged signature is 
wholly inoperative " unless the party against whom it is sought to enforce such 
right is precluded from setting up the forgery." In short, as a single individual 
maker is precluded, by the settled principles of the law merchant, from setting 
up the forgery of an endorsement of which he himself is the author, so a part- 
nership and every memher thereof should likewise be precluded from setting up 
a forgery of which a partner, in the course of his agency, is the author. This 
is not technical estoppel — operative only where he against whom it is asserted 
has misled another to his injury — as the court seems to have viewed it, but is a 
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familiar principle of the law of partnership. One partner is not held liable for 
contracts and torts of his firm because he is estopped to deny liability, but 
because the contract is his, by reason of the agency accompanying the partner- 
ship relation. 

To sum up our conclusions, no criticism is intended of the ruling on the 
question of pleading, which seems the real point at issue — since, as explained, 
we are not sure what the precise character of the pleading was. We are unable, 
however, to endorse the view, apparently entertained by the court, that the 
appellant is not liable on the notes in suit as a maker, but, if liable at all, only 
on an implied assumpsit. 

The Georgia case of McCauley v. Gordon, relied on by the court, as "identical 
in principle with the one under consideration," and quoted from at length, seems 
scarcely apposite. There, one partner transferred to a firm creditor a note made 
by a third person to his copartner, and endorsed it, without authority, in his co- 
partner's name — the partnership not being a party to the instrument. A vital 
distinction' here is that the notes were /inn notes, and hence the firm, in discount- 
ing them, warranted the genuineness of the endorsements — the warranty binding 
every member of the firm, and therefore the appellant. 



City of Kichmond and Anothee v. Smith.* 
Supreme Court of Appeals : At Kichmond. 

January 29, 1903. 

1. Richmond Carnival Association — Right to obstruct streets — Charter powers. 

The Circuit Court of the city of Richmond has no power to grant a charter to 
a corporation authorizing it to obstruct a public highway, and the charter 
granted to the Richmond Carnival Association does not purport to confer such 
power. 

2. Public Highways — Control over — Obstructions — Streets — Power of city. Public 

highways, whether in the country or in a city, belong completely and entirely 
to the public at large, and the supreme control over them is vested in the 
legislature. A city, in the absence of legislative authority, has no power to 
authorize its streets to be obstructed by the erection of structures therein 
which unnecessarily impede or incommode the lawful use of the streets. 

3. Streets — Obstructions — Nuisance per se. An obstruction in a street need not be 

permanent in order to constitute it a nuisance. A platform sixty-four feet 
long, twelve feet wide and six feet high, erected in a street, with liberty to 
maintain and use the same for a period of twelve consecutive days, and to 
which large crowds are daily attracted, is per se a nuisance. 

4. Municipal Corporations — Streets — Nuisance — Liability of city — Ultra vires 

acts. If a city, without legislative authority, authorizes the erection of a 

« Reported by M. P. Burks, State Reporter. 



